ATTORNEY GENERAL' S OPEN RECORDS AND MEETI NGS OPI NI ON

NO 98-0-02
DATE | SSUED: January 27, 1998
| SSUED TO Bi smarck Public School Board President Ml vin Fischer

and District Superintendent Lowell Jensen

Cl TI ZEN S REQUEST FOR OPI NI ON

On Novenber 12, 1997, this office received a request for an opinion
under N.D.C.C. 8 44-04-21.1 from Sophia Preszler regarding whether
proper notice was provided of a neeting of the Bismarck Schoo
District’s Executive Cabinet held on Novenber 6, 1997. To determ ne
whet her public notice was required, it is necessary to determ ne
whet her the Executive Cabinet is a *“governing body” of a public
entity, thereby being subject to the neeting notice requirenents of
N.D.C.C. 8§ 44-04-20. See N.D.C.C. § 44-04-20(1).

FACTS PRESENTED

A Bismarck School Board policy provides: “The Superi ntendent shal
provide |eadership in inplementing an educational program wthin
avai l abl e funding and School Board policies.” Bismarck School Board

Policy: Superintendent’s Job Description, CE, issued 11-10-97. This
same School Board policy lists the performance responsibilities of
t he superintendent. These responsibilities include the follow ng:

The Superintendent shall participate in all School Board
nmeetings by assisting the board president in the
devel opnent of the neeting agenda, by preparing background
mat erials and anal yses of issues brought to the board, and
by preparing recommendations on all issues brought to the
board for decisions.

The Superintendent shall assist the School Board with the
devel opnent of school Board policy and shall establish
rules, forns, guidelines, and procedures to inplenent
board policy.

(Enphasis added.) A different Bismarck School Board policy provides:
The school board encourages the superintendent and
adm nistrative staff to create and nmaintain appropriate
nmechani sns such as councils, cabinets and conmittees to

1. foster good comuni cations within the staff;
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2. al | ow each nenber of the staff to have a voice in the
devel opnent of policies and in the making of
deci sions affecting them

Bi smarck School Board Policy: Councils, Cabinets and Conmittees, CL,
i ssued 2-11-80.

The Superintendent has established rules to inplenent School Board
policy. One of these adm nistrative rules provides:

Councils, Cabinets and Conm ttees

The superi nt endent of school s may establ i sh an
adm nistrative cabinet as an advisory and deliberative
body consisting of those nenbers of the school staff who
hold major adm ni strative positions. Its precise
menbership is to be determined by the superintendent who
serves as chairman of the cabinet.

As a group, the cabinet wll discuss and attenpt to
devel op effective nodes of operation for inplenenting
policies. Functioning in an advisory capacity, individua
menbers or groups as a whole may nmke suggestions and
reconmendations with respect to policy which in turn wl

be transmtted through the superintendent to the school

board for consideration. As a cabinet it possesses no
i nherent authority, nor does it exercise any executive
function.

The admnistrative cabinet is concerned with nmatters
relating to:

Curricul um

I nstruction

Pupi | s

Teachi ng and cust odi al personnel
Bui | di ng admi ni stration

Budget devel opnent

I nternal busi ness operation

Mai nt enance and custodi al standards
Community rel ations

CoNoOURWNE

The cabinet functions as a channel of comrunicati on. Its
i ndi vi dual nmenber s bear t he responsibility of
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dissem nating information to staff nenbers under their
charge, in pronoting understanding of the total schoo
program and assuring its harnoni ous operation. It is the
responsibility of the superintendent to keep the cabinet
infornmed of decisions and activities of the school board
pertaining to its concerns. Conversely, the cabinet has
the responsibility of informng the superintendent and
through him the school board, of suggestions and probl ens
originating wwth the school staff.

Bi smarck Public School District Admnistrative Rule: Counci | s,
Cabinets and Committees, CL-R, issued 2-13-78. Pursuant to this
rule, the Superintendent has formed the Superintendent’s Cabinet and
t he Superintendent’s Executive Cabinet. The Superintendent’s Cabi net
consists of the assistant superintendents, four principals, the
busi ness manager, and other district-wide adm nistrators. Qur office
has determ ned that the Superintendent’s Cabinet is not subject to
the open neetings |aw because it is not a “governing body.” 1997
N.D. Op. Att’y Gen. 97-002. The Superintendent’s Executive Cabi net
consists of the principals of the Bismarck public schools, the
busi ness manager, and other district-w de adm ni strators.

It is the position of the Bismarck School District that notice of
meetings of the Superintendent’s Executive Cabinet is not required
because the Executive Cabinet is not a “governing body” and therefore
is not subject the notice requirements of N.D.C. C. § 44-04-20.

| SSUE

Whet her the Superintendent’s Executive Cabinet is a “governing body”
of a public entity, thereby being subject to the notice requirenments
of N.D.C.C. § 44-04-20.

ANALYSI S

In a fornmer opinion, the Attorney General concluded that the
Superintendent’s Cabinet is not a “governing body” of a public entity
because it was not created by a rule of the school board and it was
not del egated any authority by the Bisnmarck School Board. 1997 N.D
. Att'y Gen. 97-002. For the same reasons as given in that
opi nion, the Executive Cabinet is not a “governing body” of a public
entity.
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CONCLUSI ON

Based on the same analysis as stated in 1997 N.D. Op. Att'y Gen.

97-0-02, it is nmy opinion that the Superintendent’s Executive Cabi net
is not subject to the open neetings |aw because it is not a
“governi ng body.” Therefore, N.D.C.C. 8§ 44-04-20 does not require
notice of neetings of the Superintendent’s Executive Cabinet to be
provided to the public.

It is my further opinion that there was no violation of N D C C
8§ 44-04-20 when notice of a neeting of the Superintendent’s Executive
Cabinet was not provided, because the Superintendent’s Executive
Cabinet is not subject to the notice requirenents of ND. C C
§ 44-04- 20.

Hei di Heit kanmp
ATTORNEY GENERAL

Assi st ed by: Leah Ann Schnei der
Assi stant Attorney General
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